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Aim of this document is to give basic and broad idea on Intellectual Property Rights and it shall not be 

taken as legal advice. 

 

No portion of this publication may be reproduced, stored in a retrieval system, or transmitted in any 

form or by means (electronic, mechanical, photocopying, recording or otherwise) without prior written 

permission from Origiin IP Solutions LLP. 
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A. Introduction 

The term Intellectual Property (IP), as the name suggests, means product of the 

mind or the intellect. In our day-to-day life we come across various forms of 

Intellectual property such as television, personal computer, microwave oven, 

refrigerator, vehicles, weighing machine, cereals for breakfast, pasteurized milk in 

tetra pack, paints and even a design on the bed sheet. Practically, everything that 

we use is a ǇǊƻŘǳŎǘ ƻŦ ƳŀƴΩǎ ƛƴgenuity, knowledge and skill, besides labor and 

capital and it falls under some kind of IP that has to be recognized and registered 

before it could be lawfully commercialized in a given jurisdiction.  

The concept of Intellectual Property will be well appreciated if we understand what is meant by the term 

property. Legally speaking, tƘŜ ǘŜǊƳ ΨtǊƻǇŜǊǘȅΩ essentially means a bundle of rights flowing from the 

ŎƻƴŎŜǇǘ ƻŦ ΨƻǿƴŜǊǎƘƛǇΩ ŀƴŘ ΨǇƻǎǎŜǎǎƛƻƴΩ. The right of ownership and possession is an integral part of the 

property that assures the owner, the right to dispense with the property in a manner he or she deems fit, 

whether to use or not to use, exclude others from using, or to transfer the ownership. IP is divided into 

two main classes, Industrial Property, which includes patent, trademark, industrial design, and geographic 

indications of source; and Copyright, which includes literary and artistic works such song, book, films, 

musical works, drawings, paintings, photographs and sculptures etc. 

With this concept in the mind, Intellectual Property Right (IPR) can be defined as the right held by a 

person over the creation of his mind. Intellectual Property acquires legal rights in the form of patent, 

copyright, trademark, industrial design etc depending upon its type and its capability to fulfill statutory 

requirements. It gives the creator an exclusive right over the use of his/her creations for a certain period 

of time, after which rights cease to exist. 

The Constitution of India makes no specific mention of Intellectual Property as such, hence, IP as a form of 

property can be put under Article 300A dealing with property and be entitled to a legal right, such as:  

V Freedom to acquire, hold and dispose off property - Article 19;  

V Protection from deprivation of property ς Article 31; and 

V Property could be possessed or acquired for public purpose only by law and only on payment of 

compensation ς Article 32. 
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Patent: Tin Can opener 

British merchant Peter Durand made an impact on food 

preservation with his Tin can patented in 1810. In 1813, John Hall 

and Bryan Dorkin established the first commercial canning factory 

in England. The Tin cans were so thick they had to be hammered 

open. As cans became thinner, it became possible to invent 

dedicated can openers. In 1858, Ezra Warner of Waterbury, 

Connecticut patented the first can opener. The U.S. military used it 

during the Civil War. In 1866, J. Osterhoudt patented the Tin can 

with a key opener that can be found on sardine cans. The inventor 

of the familiar household can opener was William Lymann who patented a very easy to use can opener in 

1870, the kind with the wheel that rolls and cuts around the rim of a can. The Star Can Company of San 

CǊŀƴŎƛǎŎƻ ƛƳǇǊƻǾŜŘ ²ƛƭƭƛŀƳ [ȅƳŀƴΩǎ Ŏŀƴ ƻǇŜƴŜǊ ƛƴ мфнр ōȅ ŀŘŘƛƴƎ ŀ ǎŜǊǊŀǘŜŘ ŜŘƎe to the wheel. 

 

 

 

B. Why do you need to know about IP? 

Knowledge is Power! 

Lƴ ǘƻŘŀȅΩǎ ŘȅƴŀƳƛŎ ŀƴŘ ŎƻƳǇŜǘƛǘƛǾŜ ōǳǎƛƴŜǎǎ ŜƴǾƛǊƻƴƳŜƴǘΣ LƴǘŜƭƭŜŎǘǳŀƭ tǊƻǇŜǊǘȅ is the key elements 

needed to maintain a competitive edge in the market. IP as an asset is an integral part of the business 

process, hence, effective acquisition, management, and protection of Intellectual Property can create the 

difference between success and failure in businesses today. IP, an intangible asset comprises the 

knowledge, skills, which business can convert into usable resources to generate a competitive advantage.    

Awareness of IP is critical to fostering innovation. Without protection of ideas, businesses would not reap 

the full benefits of their inventions and would focus less on research and development. Also, there are 

possibilities where it can be copied or misused by others, or accidently/ǳƴƛƴǘŜƴǘƛƻƴŀƭƭȅ ǘƘƛǊŘ ǇŀǊǘȅΩǎ Lt can 

be incorporated in the work, affecting business adversely.  

Hence, knowledge and awareness of Intellectual Property Rights (IPR) is important for every company, 

which is focused on research and innovation, in order to make sure that IP generated is secured 

appropriately and adequately.  

Ignorance of IPR can be extremely detrimental in case an organization is using someone else IP with or 

without the knowledge of its existence. This may lead to unnecessary litigations/infringement 

proceedings, resulting in financial and reputation loss. In order to minimize risks of IP infringement, 

clearance search shall be done. 

Fraunhofer: MP3 technology  

In 1987, the Fraunhofer (a German company) started to work on perceptual audio coding and 

finally devised a very powerful algorithm that is standardized as ISO-MPEG Audio Layer-3 or MP3. 
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Interesting fact 

Anant Electronics and Futuristic /ƻƴŎŜǇǘǎ aŜŘƛŀ [ǘŘ ǿŜǊŜ ǳǎƛƴƎ ΨDigital Transmission SystemΩ technology 

to manufacture VCDs without knowing that in India, Philips had a patent protection on the same 

technology. Delhi High Court ordered the two Indian companies to stop manufacturing the VCDs that 

infringed PhilipΩǎ ΨDigital Transmission System. 

Using technology protected by others can drive a company out of business.  

Hence, knowledge of IPR is important not only to protect your own IP but also to avoid infringement 

others IP. 

Apple vs VirnetX 

In November 2012, Apple has been ordered to pay US$368.2 million in damages for infringing four patents 

(U.S. Patent Nos. 6,502,135, 7,418,504, 7,921,211 and 7,490,151) used in its FaceTime video calling 

service. The company was sued by VirnetX which had registered a number of video related patents 

between 2002 and 2011.  

VirnetX is a small Internet security software and technology company, with patented technology for secure 

ŎƻƳƳǳƴƛŎŀǘƛƻƴǎ ƛƴŎƭǳŘƛƴƎ пD [¢9 ǎŜŎǳǊƛǘȅΦ ¢ƘŜ /ƻƳǇŀƴȅΩǎ ǇŀǘŜƴǘ ǇƻǊǘŦƻƭƛƻ ƛƴŎƭǳŘŜǎ 20 US and 26 

international patents and over 100 pending applications, out of which four U.S. Patent Nos. 6,502,135, 

7,418,504, 7,921,211 and 7,490,151 patents relate to its FaceTime video calling service.  

Apple had argued that it was using different technologies in its Facetime services. However, Apple tried to 

invalidate Virnetx patents and denied any infringement.  

The victory however strengthens VirnetX application to the US International Trade Commission which is 

currently investigating if it should impose an import ban on Apple products infringing the patents. Such a 

ban would affect Apple's entire line of iPhone smartphones and iPad tablets. VirnetX is a small company, 

having reported revenues of just US$36,000 from patent royalties in the first half of this year, according to 

analysis by Bloomberg News.  

This is infact an excellent case to understand strength of protection and enforcement of patent as a tool to 

obtain competitive edge in market as well as use it for revenue generation. 

 

  

Before anything else, preparation is the key to success.  

- Alexander Graham Bell 
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C. Why does IP need protection? 
Your company's intellectual property, whether it is in the form of patents, 

trade secrets or just employee know-how, may be more valuable than its 

physical assets. Intellectual property (IP) protection plays a key role in the 

innovation system and economic development of an organisation.  

 

Generation of IP usually involves huge investment in terms of money, 

talent, time, manpower and hence, it becomes important to protect it in 

order to prevent duplication by others as well as to have ownership and 

exclusive rights over it. Exclusive rights that flow by owning IP act as an 

incentive or reward, which are considered critical to encourage stimulation of ideas leading to further 

advances. Commercialization of IP can be a great source of revenues for an organization. 

Interesting facts: 

¢ƘŜ ŎƻƳōƛƴŜŘ ǾŀƭǳŜ ƻŦ ²ƛǇǊƻΩǎ ōǊŀƴŘǎΣ ǇŀǘŜƴǘǎΣ ǘǊŀŘŜƳŀǊƪǎ ŀƴŘ ǊƛƎƘǘǎ was around Rs.180 crore in the 

year 2009. 

New York University hauled in $157 million in 2006 by charging licensing fees to use faculty inventions. 

Stanford University, a distant second that year, collected $61 million. 

Ananth Krishnan, Chief Technology Officer, TCS said, "We have started using patents to protect our 

revenues and also to minimize risk to our business. The monetization of our IP will gradually increase with 

time and is already happening." 

Royalties from inventions were estimated at $150 billion/year worldwide (in 2002) and were expected to 

grow at 30% p.a. for the subsequent 5 years. 

 

 

 

 

 

 

D. Trade-Related Aspects of Intellectual Property Rights  
The Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS) is an international 

agreement administered by the World Trade Organization (WTO) that sets down minimum standards for 

many forms of IP regulation. It was negotiated at the end of the Uruguay Round of the General 

Agreement on Tariffs and Trade (GATT) in 1994. 

 

Specifically, TRIPS contains requirements that nations' laws must meet for: copyright, including the rights 

of performers, producers of sound recordings and broadcasting organizations; geographical indications, 

My principal business consists of giving commercial value to the brilliant, 

but misdirected, ideas of others.... Accordingly, I never pick up an item 

without thinking of how I might improve it. 

- Thomas Edison 
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including appellations of origin; industrial designs; integrated circuit layout-designs; patents; monopolies 

for the developers of new plant varieties; trademarks; trade dress; and undisclosed or confidential 

information. TRIPS also specify the enforcement procedures, remedies, and dispute resolution 

procedures. 

 

India is also a member of the World Trade Organization (WTO) and complied with the obligations 

contained in the TRIPS Agreement and amended/enacted IP laws in 2005. Provision for product patent 

was incorporated in the Patent Act, 1970 after this amendment. 

  

Martin Cooper: Cell Phone 

Martin Cooper successfully used the first cell phone in 1973 while crossing the street 

in NYC. The phone was as big as a brick and cost $3500. Today, there are more cell 

phones in the world than land lines (regular phones). 
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E. Different forms of IP 
Intellectual Property Rights, as a collective term, includes following independent IP rights which can be 

used for protecting different aspects of an inventive work for multiple protection:- 

a) Patent 

b) Copyright 

c) Trademark 

d) Industrial Design 

e) Semiconductor integrated circuit layout design 

f) Undisclosed information or Trade secret 

g) Geographical Indication 

h) tƭŀƴǘ ǾŀǊƛŜǘƛŜǎ ŀƴŘ ŦŀǊƳŜǊΩǎ ǊƛƎƘǘǎ 

i) Traditional knowledge 

5.1 Patent 

The word patent originates from the Latin patere, which means "to lay 

open" or disclose, meaning that when a patent application is filed, the 

invention shall be disclosed. A patent is a powerful business tool for 

companies to gain exclusivity over a new product or process, develop a 

strong market position and earn additional revenues through licensing. 

Patent is a set of exclusive rights granted by a state (national government) 

to an inventor or their assignee for a limited period of time in exchange for 

a public disclosure of an invention. Patent rights are territorial i.e. the patent granted in India is valid only 

in India. To have protection in other countries, inventor is required to file patent application separately in 

other countries too.  

Life of a patent is 20 years from date of filing, subject to various conditions. Once this time is lapsed 

patent ceases to be in force and third party (ies) may use it without consent of a patent holder. There are 

various factors, such as, oppositions, payment of renewal fee, timely prosecution etc that affect validity of 

a patent. However, in rare circumstances, Central Government may revoke a patent in public interest.  

 

Government of India revoked the patent granted to a leading biotechnology company, Avesthagen on the 

grounds of being mischievous and prejudicial to the public. This patent was granted in April 2012 for 

άǎȅƴŜǊƎƛǎǘƛŎ ŀȅǳǊǾŜŘƛŎκ ŦǳƴŎǘƛƻƴŀƭ ŦƻƻŘ ōƛƻŀŎǘƛǾŜ ŎƻƳǇƻǎƛǘƛƻƴέΦ ¢ƘŜ ǇŀǘŜƴǘ ǿŀǎ ŦƻǊ ǘƘŜ ŎƻƳǇƻǎƛǘƛƻƴ 

consisting of jamun, lavangpatti and chundun and this composition was to be used for treatment of 

diabetes. The patent was revoked with respect to Section-66 of Patents Act, 1970 which says: 

¢ƘŜ ƎƻǾŜǊƴƳŜƴǘ ǊŜǾƻƪŜŘ ǘƘŜ ǇŀǘŜƴǘ ǳǎƛƴƎ ŀ άǊŀǊŜǎǘ ƻŦ ǊŀǊŜέ ǇǊƻǾƛǎƛƻƴ ƛƴ ǘƘŜ tŀǘŜƴǘǎ !Ŏǘ ǎŀȅƛƴƎ ƛǘ ǿŀǎ ŀƴ 

άƛƴǘŜƎǊŀƭ ǇŀǊǘέ ƻŦ ǘǊŀŘƛǘƛƻƴŀƭ ƳŜŘƛŎƛƴŜΦ Lǘ Ƙŀǎ ǎŀƛŘ ǘƘŀǘ ǘƘŜ ǇŀǘŜƴǘ ǿŀǎ άƳƛǎŎƘievous to the state and 

ƎŜƴŜǊŀƭƭȅ ǇǊŜƧǳŘƛŎƛŀƭ ǘƻ ǘƘŜ ǇǳōƭƛŎέ ŀǎ ǘƘŜ ǘǊŜŀǘƳŜƴǘ ǿŀǎ ŀƴ άƛƴǘŜƎǊŀƭ ǇŀǊǘέ ƻŦ ŀȅǳǊǾŜŘŀΣ ǳƴŀƴƛ ŀƴŘ ǎƛŘŘƘŀ 

system of medicine. 

  

 

http://en.wikipedia.org/wiki/Exclusive_right
http://en.wikipedia.org/wiki/Term_of_patent
http://en.wikipedia.org/wiki/Invention
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Pegasys patent revoked 

In November 2012, Intellectual Property Appellate Board (IPAB) has revoked a patent granted in India to 

Roche for Pegasys, a medicine used to treat Hepatitis C for the reason that there was no evidence that the 

drug is superior to existing treatments. The order followed an appeal filed by a Mumbai-based non-profit 

organisation, Sankalp Rehabilitation Trust, challenging the rejection of its post-grant opposition by the 

Indian Patent Office (IPO). The Trust provides treatment to and rehabilitation support, for injecting drug 

users (IDUs). 

The appeal was against a decision delivered by IPO in March 2009, which rejected the Trust's post-grant 

opposition against the grant of patent for Pegasys (Peg-Interferon a2a). The appeal is allowed through the 

Lt!.Ωǎ ƻǊŘŜǊ ƴƻǿ ŀǎ Lt!. ŘŜŜƳŜŘ ǘƘŀǘ ǘƘŜǊŜ ǿŀǎ ƴƻ ŜǾƛŘŜƴŎŜ ǘƻ ǎǳƎƎŜǎǘ ǘƘŀǘ ǘƘŜ ŘǊǳƎ ǿŀǎ ŀƴȅ better than 

existing treatments and also the fact that it was too highly priced for the Indian public. 

It is interesting to note that the said patent, granted to Roche in 2006, was the first product patent on a 

medicine in India under the new Trips-mandated product patent regime for medicines. The patent granted 

a monopoly to Roche to market pegylated interferon alfa2a. Patients with chronic Hepatitis C, who need a 

six- ƳƻƴǘƘ ŎƻǳǊǎŜ ƻŦ ǘǊŜŀǘƳŜƴǘ ƻŦ wƻŎƘŜΩǎ ǇǊƻŘǳŎǘΣ ƘŀǾŜ ǘƻ purchase it at a cost of approximately Rs. 

4,36,000 (available at a discounted price of Rs. 3,14,496). Again, it has to be taken in combination with 

ribavarin, which alone costs Rs. 47,160. 

Swiss giants Roche are likely to appeal the decision to the Supreme Court. 

 

 

 

 

 

 

 

 

Vacuum Cleaner 

The first manually powered cleaner using vacuum principles was the 

ΨWhirlwindΩ, invented in Chicago in the year 1868 by Ives W. McGaffey. 

The machine was lightweight and compact, but was difficult to operate 

because of the need to turn a hand crank at the same time while pushing 

it across the floor. McGaffey obtained a patent for his device on June 5, 

1869 and enlisted the help of The American Carpet Cleaning Co. of Boston 

to market it to the public. It was sold for $25, a high price in those days. It 

is hard to determine how successful the Whirlwind was, as most of them 

were sold in Chicago and Boston, and it is likely that many were lost in 

the Great Chicago Fire of 1871. Only two are known to have survived, one 

of which can be found in the Hoover Historical Center. 

 

Gordon Gould: Laser 

Laser stands for Light Amplification by the Stimulated Emission of Radiation [LASER]. The 
idea for a laser was first hatched by Albert Einstein in 1917; however, Gordon Gould did not 
invent the first light laser until 1958. The laser inspired over then different kinds of lasers to 
follow. 
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5.1.1 History of patent system 
The first ever patent in the world was granted to a Germen engineer in 1323 in Venice, Italy for his model 

grain mill which could cater storage needs of entire Venice. In United States the first patent was granted 

in 1787 for specially designed grain elevator. Lƴ 9ƴƎƭŀƴŘ ƎǊŀƴǘǎ ƛƴ ǘƘŜ ŦƻǊƳ ƻŦ άƭŜǘǘŜǊǎ ǇŀǘŜƴǘέ ǿŜǊŜ ƛǎǎǳŜŘ 

by the sovereign to inventors, A grant of 1331 to John Kempe and his Company is the earliest 

authenticated instance of a royal grant made with the avowed purpose of instructing the English in a new 

industry. 

 

In India first patent statute was passed in 1857 but a proper Patent legislation was passed in the year of 

1970 in the form of Patent act, 1970 which is considered as a landmark step for industrial development in 

India. Main purpose of this Act was to encourage inventions in India and facilitate commercialization of 

the inventions without undue delay.  

 

Patents are important to: 

V Encourage industrial development by granted legal rights to the inventors; 

V Encourage complete disclosure of invention by disclosing the best mode of working the 

invention; 

V Prevent duplication of research as published patent applications or the patents are available to 

be referred by the researchers to guide them on state of art; 

V Focus on commercial relevance of the invention; 

V Prevent exploitation of researchers by giving them recognition as inventor and providing them 

royalty when invention gets commercialized; 

V Provide an important source of technical information as patents are granted for the inventions 

and inventors shall disclose the best mode of working the invention with help of associate 

drawings and experimental data. 

 

Indian Patent Office is administered under superintendence of Controller General of Patents, Designs, 

Trademarks and Geographical Indications. It functions under Department of Industrial Policy and 

Promotion, Ministry of Commerce and Industry with Head Offices at Kolkata and branch offices in 

Chennai, Mumbai and Delhi. 
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In India the first patent was granted in the year 1856, to George Alfred of Calcutta, a civil engineer, for 

his innovative ΨEfficient Punkah Pulling MachineΩ  

 

5.1.2 Innovation Vs Invention 

Innovation may or may not be an invention, even if invention is the mother of necessity.  

There is a thin line between invention and innovation which people usually tend to confuse with. An 

invention is the development of a new device, process or method such as an electric bulb whereas 

innovation is when the invention successfully meets a market opportunity, for example Post-it
®
.  An 

invention is useful only to the inventor unless it is offered to the public, however niche that public may be. 

If the invention improves some product, process or service for the public, then that invention transforms 

into an innovation.  

Some of the main reasons why companies innovate include: 

× To improve manufacturing processes in order to save costs and improve productivity; 

× To introduce new products that meet customer needs; 

× To remain ahead of the competition and/or expand market share; 

× To ensure that technology is developed to meet actual and emerging needs of the business and 

its clients; and 

× To prevent technological ŘŜǇŜƴŘŜƴŎŜ ƻƴ ƻǘƘŜǊ ŎƻƳǇŀƴƛŜǎΩ ǘŜŎƘƴƻƭƻƎȅΦ 

 

In ǘƻŘŀȅΩǎ ŜŎƻƴƻƳȅΣ ƳŀƴŀƎƛƴƎ ƛƴƴƻǾŀǘƛƻƴ ǿƛǘƘƛƴ ŀ ŎƻƳǇŀƴȅ ǊŜǉǳƛǊŜǎ ŀ ƎƻƻŘ ƪƴƻǿƭŜŘƎŜ ƻŦ ǘƘŜ ǇŀǘŜƴǘ 

system in order to ensure that the company draws maximum benefit from its own innovative and creative 
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capacity establishes profitable partnerships with other patent holders and avoids making unauthorized 

use of technology owned by others.  

 

One of the classic examples of innovation is Post-it.  In 1968, Dr. Spencer 

Silver, a chemist at 3M in the United States, was attempting to develop a 

super-strong adhesive, but instead he accidentally created a "low-tack", 

reusable, pressure-sensitive adhesive. For five years, Silver promoted his 

invention within 3M, both informally and through seminars, but without 

much success. In 1974, one of his colleagues, Art Fry, came up with the idea 

of using the adhesive to anchor his bookmark in his hymnbook. Fry then 

developed the idea by taking advantage of 3M's officially sanctioned "permitted bootlegging" policy. 3M 

launched the product in stores in 1977 in four cities under the name "Press 'n Peel", but its results were 

disappointing. A year later, in 1978, 3M issued free samples to residents of Boise, Idaho, and 94 percent of 

the people who tried them said that they would buy the product. On April 6, 1980, the product debuted in 

US stores as "Post-It Notes". In 1981, Post-its were launched in Canada and Europe. 

  

In 2003, the company came out with Post-it Brand Super Sticky notes, with stronger glue that adheres 

better to vertical and non-smooth surfaces. Standard Post-it Brand notes have only partial adhesive 

coating on the back, along one edge. Similar products are used for specialized purposes with full adhesive 

coating; the US Post Office uses such yellow address labels to forward mail. 

  

It is very interesting to note that the yellow color was chosen by accident because a lab next-door to the 

Post-it team had scrap yellow paper, which the team initially used for experimentation. 

 

Zipper 

An early device ǎǳǇŜǊŦƛŎƛŀƭƭȅ ǎƛƳƛƭŀǊ ǘƻ ǘƘŜ ȊƛǇǇŜǊΣ άŀƴ 

!ǳǘƻƳŀǘƛŎΣ /ƻƴǘƛƴǳƻǳǎ /ƭƻǘƘƛƴƎ /ƭƻǎǳǊŜέΣ ǿŀǎ ǇŀǘŜƴǘŜŘ ƛƴ ǘƘŜ 

¦ƴƛǘŜŘ {ǘŀǘŜǎ ōȅ 9ƭƛŀǎ IƻǿŜ ƛƴ мурмΦ ¦ƴƭƛƪŜ ǘƘŜ ȊƛǇǇŜǊΣ IƻǿŜΩǎ 

invention had no slider, instead a series of clasps slid freely 

along both edges to be joined, with each clasp holding the two 

sides together at whichever pair of points along them it was 

located. The true zipper was the product of a series of 

incremental improvements over more than twenty years, by 

inventors and engineers associated with a sequence of 

companies that were the progenitors of Talon, Inc. This 

ǇǊƻŎŜǎǎ ōŜƎŀƴ ǿƛǘƘ ŀ ǾŜǊǎƛƻƴ ŎŀƭƭŜŘ ǘƘŜ άŎƭŀǎǇ ƭƻŎƪŜǊέΣ 

invented by Whitcomb L. Judson of Chicago (previously of 

Minneapolis and New York City), and for which a patent (No. 

504,038) was first applied for on Nov 7, 1891. It culminated in 

мфмп ǿƛǘƘ ǘƘŜ ƛƴǾŜƴǘƛƻƴΣ ōȅ DƛŘŜƻƴ {ǳƴŘōŀŎƪΣ ƻŦ ǘƘŜ άIƻƻƪƭŜǎǎ 

CŀǎǘŜƴŜǊ bƻΦ н Σ ǿƘƛŎƘ ǿŀǎ ǘƘŜ ŦƛǊǎǘ ǾŜǊǎƛƻƴ ƻŦ ǘƘŜ ȊƛǇǇŜǊ 

without any major design flaws, and which was essentially 

indistinguishable from modern zippers. 

http://solutions.3mindia.co.in/wps/portal/3M/en_IN/Post-itBrand/Post-it/Products/One/
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5.1.3 Why should you file patent? 

Short product cycles and increasing competition put enormous pressure on companies to become 

ƛƴƴƻǾŀǘƛǾŜ ŀƴŘκƻǊ ƻōǘŀƛƴ ŀŎŎŜǎǎ ǘƻ ƻǘƘŜǊ ŎƻƳǇŀƴȅΩǎ ƛƴƴƻǾŀǘƛƻƴǎΣ ǎƻ ŀǎ ǘƻ ōŜŎƻƳŜ ŀƴŘ ǊŜƳŀƛƴ ŎƻƳǇŜǘƛǘƛǾŜ 

in domestic and export markets. The exclusive rights provided by a patent may be crucial for innovative 

companies to prosper in a challenging, risky and dynamic business climate.  

Some of the key reasons for patenting inventions include: 

 

× Patents provide strong market position and competitive advantage. You can either exploit 

invention yourself or license your invention tor even assign your rights; 

× Licensing of patents to others may provide access to new markets, which are otherwise 

inaccessible; 

× Licensing and assignment, though depend upon numerous factors and shall be worked our 

carefully, may fetch huge revenues for the company; 

× By obtaining patent protection you can prevent others from patenting the same invention; 

× Ownership of patents may enhance your ability to raise capital to take a product to market & 

attract venture capitalists; 

× LŦ ȅƻǳǊ ŎƻƳǇŀƴȅ ƛǎ ƛƴǘŜǊŜǎǘŜŘ ƛƴ ǘŜŎƘƴƻƭƻƎȅ ƻǿƴŜŘ ōȅ ƻǘƘŜǊǎ ȅƻǳ Ƴŀȅ ǳǎŜ ȅƻǳǊ ŎƻƳǇŀƴȅΩǎ ƻǿƴ 

patents to negotiate cross-licensing agreements, by which your company and the other party 

agree to authorize each other to use one or more of your respective patents under conditions 

specified in the agreement; 

× A patent is a powerful tool to take legal action against imitators and free technology riders; 

× Business partners, investors, shareholders and customers may perceive patent portfolios as a 

demonstration of the high level of expertise, specialization and technological capacity of your 

company. 

 

Milk Bottle 

The New York Dairy Company is credited with having 

been the first company to mass-produce glass bottles 

for the distribution of milk. Prior to that, milkmen would 

Ŧƛƭƭ ŀ ŎǳǎǘƻƳŜǊΩǎ ƻǿƴ ƧǳƎǎ ǿƛǘƘ ƳƛƭƪΤ ǳƴǇŀǎǘŜǳǊƛȊŜŘ Ƴƛƭƪ 

was delivered up to four times a day due to its short 

shelf life. The first patents for the Lester Milk Jar holds a 

milk container on January 29, 1878.  

Lewis P. Whiteman holds the first patent for a glass milk 

bottle with a small glass lid and a tin clip (US patent 

number 225,900, filed on January 31, 1880). The next 

earliest patent is for a milk bottle with a dome type tin 

cap and was granted September 24, 1884 to 

²ƘƛǘŜƳŜƴΩǎ ōǊƻǘƘŜǊΣ !ōǊŀƳ ±Φ ²ƘƛǘŜƳŀƴ ό¦{ ǇŀǘŜƴǘ ƴǳƳōŜǊ олрΣррпΣ ŦƛƭŜŘ ƻƴ WŀƴǳŀǊȅ омΣ муулύΦ 
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5.1.4 Checklist: Filing for a patent 
 

Filing for a patent is a very exciting time for any organization or an individual inventor. Invention results 

from an innovative mind and putting it into prototype may require long hours of hard work and of course, 

funds and resources to see the process through to its completion. For individual inventor, it is a pleasure 

to be called as an inventor, whereas for a business organization, there may be various reasons to file for a 

patent. Some of the reasons for it could be filing for a patent may add to the number of applications filed 

in a given financial year or it might be for securing invention before it becomes publicly known or before 

commencing the public relations activities / a new product launch or commercialization or often getting 

application number before talking to investors especially in case of start-ups. 

 

Though there are several factors which determine purpose and use of filing for a patent, in order to 

actually realise benefits of filing a patent application it is critical to analyse following prime factors: 

 

Is invention really worth a patent? 

 

If invention is not in market, often inventors feel that it is novel and there is no need to perform patent 

search. Patents are a great source of technical information and it makes lots of sense to check them to 

assess state of art before filing for a patent. Patent law expects invention to be novel, inventive and 

industrially useful, hence, before proceeding with filing a patent application, make sure that invention 

fulfils these criteria. Though patent officers are final authorities to decide on patentibility of the invention 

but still such assessment of patentibility can certainly be done with help of a patent attorney who knows 

subject matter well. Even if the search reveals that invention is not novel, results of a patent search gives 

you fairly a good idea and roadmap on how much is already done by others and how to develop your 

invention further 

Provisional or complete application 

 

Provisional application shall be filed if invention is at the stage of idea or if it is critical to claim earliest 

priority date or if funds need to be arranged in short period of time. However, if experimental results or 

prototype is ready, it is good idea to file complete application to save cost of drafting provisional 

application. Often patent attorney will take longer time to draft complete application and therefore, if 

date of filing is critical, one may opt for provisional application 

Where to file? 

It is worth noting that if inventor is resident of India, he shall either file application first in India and wait 

for 6 weeks before foreign filing or take permission from Indian Patent Office for foreign filing. If one fails 

to do so, he may be punishable with imprisonment for a term which may extend to two years, or with 

fine, or with both. For foreign filing of patent application, one may select either filing PCT application or 

convention application. However, countries where the patent application shall be filed shall be selected 

very carefully and one shall file only in the countries where there is a market. Filing without reason in 

undesired jurisdictions results in wastage of money and time 

Commercialization option 

Work out on commercialization options as soon as you file application because technology is growing 

really fast and losing upon the time may not fetch desired attention in the market. You may either opt for 

commercializing on your own in case you have capacity and willingness to manufacture and sale invention 
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or transfer your rights to someone who has capacity to commercialize your invention. You may transfer 

your rights by means of license or assignment that shall be in writing and executed in the form of a valid 

deed. 

Is it safe to commercialize? 

I am sure most of patent practitioner will agree with me that it is really tough to convince and 

communicate to the inventors that after filing for a patent, when they actually plan to launch the product 

in market, it is necessary to check if they are not infringing third party (ies) intellectual property rights. 

Clearance search, also called as freedom-to-operate search is extremely necessary to minimize risk of 

infringement of third party (ies) patent rights upon product launch. 

5.1.5 What is an Invention? 

An invention often means a unique or novel device, method, composition or process. 

However, the term Invention as defined in Section 2 of The Patent Act, 1970 ς 

 ΨA new product or process involving an inventive step and capable of industrial 

ŀǇǇƭƛŎŀǘƛƻƴΩ ǿhere: 

× New or novel means product or process which has not been anticipated by 

publication in any document or used in the country or elsewhere in the world before the date of 

filing of patent application with complete specification i.e., the subject matter has not fallen in public 

domain or it does not form part of the state of the art. Since novelty is one of the prime 

requirements of patenting, before filing for a patent, it is important to check if your invention is 

novel or not. It can be done by performing a novelty search wherein patents/patent applications, 

non patent literature is searched.  

 

× Inventive step means a feature of an invention that involves technical advance as compared to 

existing knowledge or having economic significance or both and that makes the invention not 

obvious to a person skilled in the art. 

 

Inventive step is defined in the Section 2(1)(ja) of India Patents Act , 1970 as under: 

ΨLƴǾŜƴǘƛǾŜ ǎǘŜǇΩ ƳŜŀƴǎ ŀ ŦŜŀǘǳǊŜ ƻŦ ŀƴ ƛƴǾŜƴǘƛƻƴ ǘƘŀǘ ƛƴǾƻƭǾŜǎ ǘŜŎƘƴƛŎŀƭ ŀŘǾŀƴŎŜ ŀǎ ŎƻƳǇŀǊŜŘ ǘƻ ǘƘŜ 

existing knowledge or having economic significance or both and that makes the invention not obvious 

ǘƻ ŀ ǇŜǊǎƻƴ ǎƪƛƭƭŜŘ ƛƴ ǘƘŜ ŀǊǘΦΩ 

The Supreme Court laid down the following criteria for assessing inventive step in M/s. Bishwanath 

Prasad Radhey Shyam Appellant v. M/s. Hindustan Metal Industries,  

άIt is important that in order to be patentable, an improvement on something known before or a 

combination of different matters already known, should be something more than a mere workshop 

improvement; and must independently satisfy the test of inventƛƻƴ ƻǊ ŀƴ ΨƛƴǾŜƴǘƛǾŜ ǎǘŜǇΩΦ ¢ƻ ōŜ 

patentable the improvement or the combination must produce a new result, or a new article or a 

better or cheaper article than before. The combination of old known integers may be so combined that 

by their working interrelation they produce a new process or improved result. Mere collection of more 
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than one integers or things, not involving the exercise of any inventive faculty, does not qualify for the 

ƎǊŀƴǘ ƻŦ ŀ ǇŀǘŜƴǘΦέ  

 

In Canadian General Electric Co. Ltd., v. Fada Radio Ltd. A.I.R., 1930. PC.I., it was observed that under 

the general law of patents, an invention which consists of a small inventive step but having regard to 

the conditions of the art, constitute a step forward, be good subject matter for a patent. 

 

In Gillette Industries Ltd., v. Yeshwant Bros. A.I.R., 1938. Bom. 347, it was held that mere simplicity 

was not necessarily an objection to the subject matter of an invention, though matters of ordinary 

skilled designing or mere workshop improvements were not inventions. When the invention is just an 

automatic or obvious extension of prior art, the invention lacks in inventive step. 

To judge the inventive step, the question to be answered is- 

άWould a person with ordinary skills in the art have thought of the alleged invention?έ  

LŦ ǘƘŜ ŀƴǎǿŜǊ ƛǎ ΨbƻΩ, then the invention is non- obvious.  

 

× Capable of industrial application means that the invention is capable of being made or used in an 

industry. As defined in Section 2 (1) (ac) of the Patents Act, 1970: 

 

άCapable of Industrial applicationέΣ ƛƴ ǊŜƭŀǘƛƻƴ ǘƻ ŀƴ ƛƴǾŜƴǘƛƻƴΣ ƳŜŀƴǎ ǘƘŀǘ ǘƘŜ ƛƴǾŜƴǘƛƻƴ ƛǎ ŎŀǇŀōƭŜ ƻŦ 

being made or used in an industry.  

 

LŦ ǘƘŜ ǎǳōƧŜŎǘ ƳŀǘǘŜǊ ƛǎ ŘŜǾƻƛŘ ƻŦ ƛƴŘǳǎǘǊƛŀƭ ŀǇǇƭƛŎŀǘƛƻƴΣ ƛǘ ŘƻŜǎ ƴƻǘ ǎŀǘƛǎŦȅ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ άƛƴǾŜƴǘƛƻƴέ 

for the purpose of the Act. The purpose of granting a patent is not to reserve an unexplored field of 

research for an applicant. Methods of testing are generally regarded as capable of industrial 

application if the test is applicable to the improvement or control of a product, apparatus or process 

which itself is capable of industrial application. It is therefore advisable to indicate the purpose of the 

test if this is not otherwise apparent. An invention for a method of treatment of the human or animal 

body by surgery or therapy or of diagnosis practised on the human or animal body is not taken to be 

capable of industrial application. Parts /pieces of the human or animal body to be used in transplants 

are objected as not being capable of industrial application.  

 

 

 

 

 

 

 

 

 

 

 

Because ideas have to be original only with regard to their adaptation to 

the problem at hand, I am always extremely interested in how others have 

used them.... 

- Thomas A Edison 
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5.1.6 Top 10 Myths regarding patents 

There are lots of myths associated with patents, some of them are as follows: 

Myth 1:  Patents are to be filed by big companies for high technology area and our invention is too 

simple. 

Reality:  Irrespective of simplicity of the invention, patent may be granted to an invention provided it 

fulfills the criteria of patentability such as novelty, industrial utility and non-obviousness. An invention can 

be as simple as a paper pin, toothbrush or a pencil, yet patentable.  

Myth 2:   Invention is safe if kept secret.  

Reality: Keeping your invention safe is good idea but it shall be opted for if you are confident that it is not 

so easy to reverse engineer the secret. If you fail to maintain secrecy and someone reverse engineers the 

invention, you fail to claim rights over it if you have not protected the invention lawfully. 

Myth 3: Invention has no commercial value 

Reality: Life of a patent is 20 years from date of filing and companies fail to realize true value of the 

invention. What today looks simple may not be so in coming years. 

Myth 4: Invention is not new and not really worth a patent.  

Reality: Invention must undergo prior art search from an expert in order to assess its novelty as well as 

patentability before filing for a patent. 

Myth 5: Invention is only an idea and workable model is not yet ready. 

Reality: Though the system of patent requires the best mode of working the invention at the time of filing 

complete application, provisional application can certainly be filed when invention is at the stage of idea 

and prototype or workable model is not ready. 

Myth 6: If novelty search has been done, it is not important to go for clearance search before 

commercialization of the invention. 

Reality: Aim and process of performing novelty and clearance search is entirely different. Novelty search 

is done to ensure that invention is novel by checking invention against all existing knowledge. However, 

clearance search takes into consideration all legally enforceable patents/applications that you might 

infringe while manufacturing the product for which component (s) has been invented by you. Clearance 

search is done country or jurisdiction wise taking into consideration only valid or legally enforceable 

patents or the applications. 
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Myth 7: My invention is novel and patentibility/novelty search is not needed. 

Reality: For various reasons, patent and non-patent search is highly recommended before you decide to 

file for a patent. A great amount of technical knowledge is disclosed in the form of patents and you might 

be unaware of such patents as very few patented inventions see the market. In such a case, you might 

assume your invention to be novel. Therefore, it is a good idea to get search done by an expert. Even 

though the invention turns out to be not novel or anticipated, you get to see the patents that are close to 

your invention, based on which you may further fine tune your invention. Infact, patent search shall be 

done at the time of conception of idea itself to validate novelty of such idea. 

 

Myth 8: Global patent can be applied for. 

 

Reality: There is nothing called Global patent so far. PCT application is one of the options available for 

international filing, but at the end of PCT, you again have to file in individual countries. 

 

Myth 9: If you apply for a patent, nobody can use your invention. 

Reality: Patent is a tool that may be used by you to prevent third parties from using your invention. 

However, it is not a guarantee that nobody will use it.  

Myth 10: DŜǘǘƛƴƎ ŀ ǇŀǘŜƴǘ ƛǎ ŀ ƭƻƴƎ ǇǊƻŎŜǎǎ ŀƴŘ L ǿƻƴΩǘ ōŜ ŀōƭŜ ǘƻ ƳŀǊƪŜǘ ǇǊƻŘǳŎǘ ǘƛƭƭ ƛǘ ƛǎ granted. 

Reality: Lƴ ƻǊŘŜǊ ǘƻ ŎƻƳƳŜǊŎƛŀƭƛȊŜ ǘƘŜ ǇǊƻŘǳŎǘ ȅƻǳ ŘƻƴΩǘ ƴŜŜŘ ǘƻ ǿŀƛǘ ǘƛƭƭ ǘƘŜ ƎǊŀƴǘΣ ȅƻǳ Ƴŀȅ 

commercialize it soon after application is filed and you get date of filing (also called as priority date) from 

patent office. 

5.1.7 Can idea be patented? 
As per law, only inventions can be patented though there is no express mention in The Patent Act 1970 

that ideas can or cannot be patented. The line between idea and invention is very thin because all 

inventions are ideas before they mature to breakthrough patentable inventions. In order to get a patent, 

the invention needs to be novel, industrially useful and non-obvious to a person skilled in the art. If we 

talk about idea, the idea can also be novel, industrially useful and non-obvious to a person skilled in the 

art. So where is the difference between idea and real invention for assessment of patentability? 

 

Apart from the basic requirements of patentability, according to Section 10, The Patents Act, 1970, every 

specification, whether complete or provisional, shall describe the invention and shall begin with the title 

sufficiently indicating the subject matter to which invention relates. It further states that every complete 

specification shall fully and completely describe the invention and its operation or use and the method by 

which it is to be performed. Additionally, the complete specification shall also disclose the best method of 

performing the invention which is known to the applicant and for which he is entitled to claim protection. 

 

This clearly indicates the in addition to fulfilling basic requirement of patentability; the invention shall also 

have capability of being performed practically. Now if the idea has capability of being performed and the 

inventor has a process of how the idea works, the idea may get matured into invention and it can certainly 

be filed for a patent. Since the complete specification requires the best mode of performing the invention 
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to be disclosed, one can file provisional application with idea and subsequently work on the invention to 

identify the best mode of working and within 12 months of filing provisional application, the complete 

specification may be filed.  

 

CǳǊǘƘŜǊΣ ǘƘŜ ǇǊŜŀƳōƭŜ ŦƻǊ ŘŜǎŎǊƛǇǘƛƻƴ ƻŦ ǇǊƻǾƛǎƛƻƴŀƭ ŀǇǇƭƛŎŀǘƛƻƴ ǎŀȅǎ ǘƘŀǘ άǘƘŜ ŦƻƭƭƻǿƛƴƎ ǎǇŜŎƛŦƛŎŀǘƛƻƴ 

describes ǘƘŜ ƛƴǾŜƴǘƛƻƴέ ǿƘŜǊŜŀǎ ǘƘŜ ǇǊŜŀƳōƭŜ ŦƻǊ ŘŜǎŎǊƛǇǘƛƻƴ ƻŦ ŎƻƳǇƭŜǘŜ ŀǇǇƭƛŎŀǘƛƻƴ ǎŀȅǎ ǘƘŀǘ άǘƘŜ 

following specification particularly describes the invention and the manner in which it is to be 

ǇŜǊŦƻǊƳŜŘέΣ ƛƴŘƛŎŀǘƛƴƎ ǘƘŀǘ ǘƘŜ ŎƻƳǇƭŜǘŜ ǇǊƻŎŜǎǎ ƴŜŜŘǎ ǘƻ ōŜ ŘƛǎŎƭƻsed only at the time of filing complete 

specifications. 

 

For example, one has an idea pertaining to mobile application security system and has expertise to 

transform idea into an invention. With such idea provisional application can be filed and later complete 

specification can be submitted which fully and particularly describe the invention and its operation or use 

and the detailed method of performing the same. Failure to disclose the best mode of performing the 

invention can lead to invalidation of the patent or patent application a result of post-grant 

opposition/revocation or pre-grant opposition respectively in the ground that the complete specification 

ŘƻŜǎƴΩǘ ǎǳŦŦƛŎƛŜƴǘƭȅ ŀƴŘ ŎƭŜŀǊƭȅ ŘŜǎŎǊƛōŜ ǘƘŜ ƛƴǾŜƴǘƛƻƴ ƻǊ ǘƘŜ ƳŜǘƘƻŘ ōȅ ǿƘƛŎƘ ƛǘ ƛǎ ǘƻ ōŜ ǇŜǊŦƻǊƳŜŘ. 

Therefore, before filing for a idea patent analyse critically whether the idea has capability to be performed 

or not. 

5.1.8 Is your invention too simple to file a patent? 

Sometimes new inventions seem so straightforward and simple that you would hardly believe them to be 

worthwhile. But often the simplest solution to a problem is the one that has the broadest appeal. Don't 

overlook your new inventions just because they are simple. Any invention whether simple or complex, if 

fulfils the above criteria of patentability may be awarded a patent.  

 

paper clips which is nothing but a piece of wire bent into a certain shape but still there 

have been numerous patents on different paperclip designs over the years.  

 

Rubber band, patented in 1845 by Stephen Perry, is probably the only invention which 

ŘƻŜǎƴΩǘ ŦƛƴŘ ŀƴȅ ƛƳǇǊƻǾŜƳŜƴǘ ǳǇƻƴ ƛǘǎ ōŀǎƛŎ ǊǳōōŜǊ ōŀƴŘ ŘŜǎƛƎƴΦ 

 

Stapler, invented in the 1800s has evolved over the years and each variation has been 

patented various times. The mechanism behind the stapler is so useful that today we even 

have medical staplers, which are used to staple tissue together during surgery.  

 

If you've ever dealt with a mess of cables coming out of your TV or your computer, 

you know how useful these Cable ties devices are. Hundreds of variations exist 

today, including cable organizers made with Velcro, plastic cases, and so on.  

 

All the examples above show that patent is not always a result of high and 

complicated technology products and processes but the simple inventions do get 

http://www.bing.com/images/search?q=stapler
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a patent provided they are new/novel, industrially useful and sound non-obvious to a person skilled in the 

art. So, watch out the work or research you are doing, you may have something patentable. If it fulfills the 

criteria of patentability, probably you need to file a patent application for it! 

 

 

 

 

 

5.1.9 General precautions before filing a patent application 

{ƻ ƴƻǿΣ ƛǘΩǎ ǘƛƳŜ ǘƻ ŦƛƭŜ ŦƻǊ ŀ ǇŀǘŜƴǘΗ DǊŜŀǘΣ ōǳǘ ōefore you or your company plans to file a patent 

application, below mentioned instructions have to be followed strictly: 

V Maintain strict confidentiality of the invention because an invention has to be novel on the date 

of filing. Your own disclosure in the form of publication, display on website etc can prevent you 

from getting a patent; 

V Do not disclose the invention to anyone till a patent application has been filed or an NDA (Non-

Disclosure Agreement) is signed between the two parties; 

V 5ƻƴΩǘ ŎƻƳƳŜǊŎƛŀƭƛȊŜ the invention till the patent application is filed; 

V Keep thorough record of all the stages of development with dates; 

V Document your invention systematically; and 

V Define names of the ƛƴǾŜƴǘƻǊΩǎ right in the beginning to prevent disputes later. 

5.1.10 Things to be done before you meet patent attorney 

Deciding upon patent attorney is not easy. In case of patents, it is important to check technical 

background and experience of attorney. Patent is a highly technical document, therefore, if attorney is 

not experience or technically qualified, it reflects badly on draft of the application. If you are planning to 

get your application filed through an attorney, it is imperative to check if attorney is registered patent 

agent with Indian Patent Office. The list of authorized patent agents is available at official web site of 

Indian Patent Office. 

 However, be prepared well before you fix first meeting with patent attorney. 

1. Make sure that you have an NDA in place so that you can disclose comfortable: 

2. Document your invention systematically to save time during discussions: 

3. Carry model/prototype (if any) with you so that explanation of invention becomes easy:  

4. Be precise and to the point during discussions so ǘƘŀǘ ȅƻǳ ŘƻƴΩǘ ŘƛǾŜǊǘ ŦǊƻƳ ǘƘŜ ǇǳǊǇƻǎŜ ƻŦ ƳŜŜǘƛƴƎ: 

and 

5. Have clarifications on the cost involved so that you can plan your finances. 

 

 

Imagination is more important than knowledge 

- Albert Einstein 
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5.1.11 Who can file a patent? 

A Patent can be filed by the: 

× Inventor himself. 

True and first inventor is a person who invents an invention for the first time himself and is an 

inventor in real sense. The first importer of an invention into India, or a person to whom an invention 

is first communicated from outside India cannot be called as first and true inventor. 

× Assignee of inventor such as a company, the inventor is working for. 

Illustration  

Rahul is a student doing research in a University and has an invention to be patented. As per policy of 

the University, the ownership of all Intellectual Property generated by the students belongs to the 

University. In such a case, Rahul has to assign his rights on the invention to the University. Rahul 

ōŜŎƻƳŜǎ άŀǎǎƛƎƴƻǊέ ŀƴŘ ¦ƴƛǾŜǊǎƛǘȅ ƛǎ ά!ǎǎƛƎƴŜŜέΦ IƻǿŜǾŜǊΣ ƛŦ ǘƘŜ ¦ƴƛǾŜǊǎƛty (assignee) further assigns 

its patent right to a company, such company becomes assignee and University becomes assignor.  

Company can also be called as assignee of the assignee. 

 

× Legal representative of the inventor. 

 

Legal representative means a person who in law represents the estate of a deceased person. For example, 

ŀŦǘŜǊ ŦŀǘƘŜǊΩǎ ŘŜŀǘƘΣ ǎƻƴ ƛǎ ŦŀǘƘŜǊΩǎ ƭŜƎŀƭ ǊŜǇǊŜǎŜƴǘŀǘƛǾŜΦ  

 

 

 

 

 

5.1.12 Prime stages of a Patent Application till Grant 

Obtaining patent in India involves following stages: 

× Filing application (provisional or complete specification): Application is required to be either filed 

in national office first or in case applicant desires to file in foreign country without/ before filing in 

India, foreign filing permission is needed from Indian Patent Office.  

× Publication (after 18 months from date of filing application): Application is published on official 

website of Indian patent office. Any person may oppose the published application on statutory 

grounds. 

× Examination of the application happens after the request for examination is made and 

application is being published. Based on examination, Examination Report is sent to the applicant 

that shall be replied and all discrepancies shall be complied with within a time frame of 12 

months. 

× Grant or Rejection of the patent. 

I never see what has been done; I only see what remains to be done. 

- Marie Curie 
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5.1.13 Rights of the Patent Owner/Patentee and infringement 

If a patent is for a product, the owner has right to prevent third parties from making, using, offering for 

sale, selling, importing the patented product and if a patent is for a process, owner has right to prevent 

third parties from selling, offering for sale, selling the product, importing the product manufactures by 

using the patented process. 

Section 48: Rights of patentee 

Subject to the other provisions contained in this Act and the conditions specified in section 47, a patent 

granted under this Act shall confer upon the patentee- 

(a) Where the subject matter of the patent is a product, the exclusive right to prevent third parties, who do 

not have his consent, from the act of making, using, offering for sale, selling or importing for those 

purposes that product in India;  

(b) Where the subject matter of the patent is a process, the exclusive right to prevent third parties, who do 

not have his consent, from the act of using that process, and from the act of using, offering for sale, selling 

or importing for those purposes the product obtained directly by that process in India: 

 

Patent rights are strictly confined to the territory of India as mention in Section 48 which means that 

having a patent in India gives legal protection only in India and use of such patent in any other country 

without the consent of the patent holder is not deemed to be infringement. Therefore, the patentee shall 

file patent application in all other countries separately where he wants to seek protection. 

¢ƘŜ ǘŜǊƳ ΨƛƴŦǊƛƴƎŜƳŜƴǘ Ω Ƙŀǎ ƴƻǘ ōŜŜƴ ŘŜŦƛƴŜŘ ƛƴ ǘƘƛǎ !Ŏǘ ōǳǘ ǿƛǘƘ ǊŜǎǇŜŎǘ ǘƻ ǊƛƎƘǘǎ ƻŦ ǘƘŜ ǇŀǘŜƴǘŜŜ 

mentioned in Section-пуΣ ǘƘŜ ƳŜŀƴƛƴƎ ƻŦ άLƴŦǊƛƴƎŜƳŜƴǘέ Ŏŀƴ ōŜ ƛƴǘŜǊǇǊŜǘŜŘ ŀǎ άViolation of patent rights 

ƻŦ ǘƘŜ ǇŀǘŜƴǘŜŜέ ƛΦŜΦΣ  

(a) Where the subject matter of the patent is a product, infringement takes place when someone 

makes, uses, offers for sale, sells or imports the patented product in India without consent of 

patentee. 

(b) Where the subject matter of the patent is a process, the infringement takes place when someone  

uses that process, offers for sale, sells or imports for those  purposes the product obtained 

directly by that process in India. 

5.1.14 Certain acts that are not deemed to be infringement 
A patent gives exclusive rights to the patentee to use, sell, manufacture and import the product into the 

country where the patent is granted. While a process patent gives the rights to exclusively use the process 

and prevents everyone else to use, sell and manufacture the product that is developed through this 

process. Any violation to these rights without the permission from the patentee would cause patent 

infringement. However there are certain exceptional Acts where the use of patented invention without 
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ŎƻƴǎŜƴǘ ƻŦ ǘƘŜ ǇŀǘŜƴǘŜŜ ŘƻŜǎƴΩǘ ŎƻƴǎǘƛǘǳǘŜ ƛƴŦǊƛƴƎŜƳŜƴǘΦ  {ŜŎǘƛƻƴ млт ƻŦ LƴŘƛŀƴ tŀǘŜƴǘǎ !Ŏǘ ŘŜǘŀƛƭǎ ǎǳŎƘ 

exceptions. 

In certain countries including India, the generic drug makers are allowed to use the patented invention 

without the consent of the patentee for development and submission of information required under law. 

This provision is called Bolar-like provision or Regulatory provision.  This provision came into existence 

from the case of Roche Products v. Bolar Pharmaceuticals. Roche is a discovery based pharmaceutical 

whereas Bolar is a genetic drug maker. Roche holds a patent over the drug Valium. Bolar intended to 

submit an Abbreviated New Drug Application (ANDA) to the FDA for a similar drug containing the same 

active ingredient as to Valium. 

Hence Bolar used the patented chemical in its experiments, before its patent expiry in order to determine 

if the generic version is bioequivalent to Valium. Roche responded to this by filing a suit for patent 

infringement. The District court of Eastern District ƻŦ bŜǿ ¸ƻǊƪ ŘŜŎƭƛƴŜŘ wƻŎƘŜΩǎ ŀǇǇŜŀƭ ǎŀȅƛƴƎ ǘƘŀǘ ƴƻ 

ƛƴŦǊƛƴƎŜƳŜƴǘ ƘŀŘ ǘŀƪŜƴ ǇƭŀŎŜ ƻǿƛƴƎ ǘƻ ǘƘŜ ŜȄǇŜǊƛƳŜƴǘŀƭ ƴŀǘǳǊŜ ƻŦ .ƻƭŀǊΩǎ ǿƻǊƪΦ ¢ƘŜ /ƻǳǊǘ ƻŦ !ǇǇŜŀƭ ŦƻǊ 

ǘƘŜ CŜŘŜǊŀƭ /ƛǊŎǳƛǘ ƘƻǿŜǾŜǊ ŘƛǎŀƎǊŜŜŘ ǿƛǘƘ .ƻƭŀǊΩǎ ŀǊƎǳƳŜƴǘ ŀǎ ƛǘ ƛƴǘŜƴŘŜŘ ǘƻ ǎŜƭƭ ƛǘǎ ƎŜƴŜǊƛŎ ǇǊƻŘǳŎt in 

ŎƻƳǇŜǘƛǘƛƻƴ ǿƛǘƘ wƻŎƘŜΩǎ ±ŀƭƛǳƳΣ ǎƻƻƴ ŀŦǘŜǊ ƛǘǎ ǇŀǘŜƴǘ ŜȄǇƛǊȅ ŀƴŘ ǎǘŀǘŜŘ ǘƘŀǘ ǘƘŜ ŜȄŜƳǇǘƛƻƴ ŘƻŜǎ ƴƻǘ 

apply to experiments which have commercial objective. Bolar argued that such violation of exemption 

would extend the monopoly of Roche over Valium even after its patent expiry. Thus in 1984, in response 

to Roche v Bolar judgement, and in an attempt to promote competition by simplifying authorisation for 

generics while maintaining appropriate protection for the interests of research-based pharmaceutical 

manufacturers, the US Congress passed the Drug Price Competition and Patent term Act  (known as 

Hatch-Waxman Act). This law permits the use of patented products in experiments for the purpose of 

obtaining FDA approval and it established the modern system for FDA approval of generic drugs. 

 

Another instance where an exception made for infringement is in the case of Parallel import. A parallel 

import is said to occur when a product sold by a patent holder in one country is exported by a buyer to 

another country with the price for the same patented product being higher. The purpose of the parallel 

import is to check the abuse of patent rights and to control the price of the patented product. 

Pharmaceutical companies follow the practice of differential pricing of drugs according to the purchasing 

capacity of the prospective consumer in a target country. As a result, the same drug may be expensive in a 

developed country and relatively cheap in developing countries. This principle of differential pricing forms 

the basis of parallel trade. It enables countries in which drugs are expensive to import them from cheaper 

markets. 

On March 23, 1995, a decision regarding parallel imports was delivered by the Tokyo High Court. BBS 

Kraftfahrzeug Technik A.G. ("BBS") of Germany held both German and Japanese patents for certain 

aluminum automobile hubcaps. The hubcaps were legitimately purchased in Germany by a Japanese 

company which was engaged in the export of the relevant goods to Japan where an affiliated Japanese 

company was engaged in the sale of the goods. These two companies were virtually under the same 

management when the goods were imported into Japan for sale at a price lower than that charged by BBS 

dealerships in Japan. Subsequently, BBS filed suit for patent infringement in Tokyo District Court in June of 

1994. The district court found that the two companies had infringed the BBS Japanese patent. However, 

on appeal the judgment in favor of BBS was reversed. In reversing the district court, the High Court held 
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that the patentee's right to enforce its Japanese patent against the imported goods had been exhausted 

since the patentee had legally transferred title to a rightful purchaser of the patented product.  

By enlarge though the patentee enjoys exclusive rights for his product/process, Indian Patent Act also 

contains certain exceptions for the public benefit and prevent the abuse of patent rights by the patentee. 

  

 

 

5.1.15 Foreign filing of patent application 
Under section 39 of the Patent Act 1970; patent application shall be either, Filed in India or Foreign Filing 

Permission (FFP)
1
 shall be taken from Indian Patent Office. However, if patent application if filed in India, 

foreign filing shall be done before expiry of 12 months from the date of priority. 

Foreign filing of application can be of 2 types: 

A. Convention application; and 

B. PCT application. 

E.1.15.1 Convention application 

When application is filed directly in the country which is member of Paris Convention is called as 

convention application. It shall be filed within 12 months from date of priority. For example, if you file in 

India and then directly file in USPTO, the application filed in USPTO is called as Convention Application. 

E.1.15.2 PCT application 

Patent Laws vary from country to country and there is nothing like ΨWorld PatentΩ or ΨGlobal PatentΩ. 

However, there is an International Patent Filing system to file for a patent in multiple countries which is 

called as PCT (Patent Co-operation Treaty) system and the application is called as a PCT application or 

International Application. It is worth noting that PCT is only a filing platform to enable applicant file for a 

patent in multiple countries and does not grant patents. Patents are granted only by the national offices. 

The PCT is an international treaty, administered by the World Intellectual Property Organization (WIPO), 

between more than 125 countries which are members of the Paris Convention for the Protection of 

Industrial Property. PCT does not grant a patent, but makes it possible to seek patent protection for an 

invention simultaneously in each of a large number of countries by filing a single International Patent 

Application instead of filing several separate national or regional patent applications. The grant of patents 

remains under the control of the national or regional patent Offices, which is called as the Ψnational phaseΩ 

of an international application. 

A brief outline of the PCT procedure includes the following steps: 

                                                 
1 FFP is not needed in case the application is filed first in India. 

"Education is what remains after one has forgotten everything he learned in schooló 
 

- Albert Einstein 
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× Filing application in national office: The application is typically filed in national office. Within 12 

months of filing in national office, PCT application may be filed either online with International 

Bureau or at the receiving office (national office). 

× Filing PCT application: Filing an international application (or PCT application), complying with the 

PCT formality requirements with prescribed fees. 

× International Search: A search or International Search is made by an authorized International 

Searching Authority (ISA) to find out the most relevant prior art documents regarding the claimed 

subject matter. The search results in an International Search Report (ISR), together with a written 

opinion regarding patentability.  

The ISR is normally provided by the ISA to the applicant 9 months after filing of the application in 

the event of a first filing and 16 months after the priority date in the event of a subsequent filing 

(i.e., claiming the priority of a first filing). 

× International Publication: After the expiration of 18 months from the filing date or priority date, 

the content of international application is published by International Bureau at WIPO (World 

Intellectual Property Organization). 

× International Preliminary Examination: An ΨInternational Preliminary Examining Authority (IPEA), 

at request, carries out an additional patentability analysis. 

× National Phase: after the end of the PCT procedure, patent application enters national (or 

regional) patent Offices of the countries in which you want to obtain them such as US, UK etc. 

 

PCT is simpler, easier and more cost-effective way to protect invention is large number of countries. 
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5.2 Copyright 

Copyright is a set of exclusive rights granted to the author or creator of an 

original work, including the right to copy, distribute and adapt the work. 

These rights can be licensed, transferred and/or assigned. Copyright lasts 

for a certain time period after which the work is said to enter the public 

domain. Copyright applies to a wide range of works that are substantive 

and fixed in a medium. The Indian Copyright Act, 1957 governs the 

copyright protection in India. 

 

Copyright gives protection for the expression of an idea and not for the idea 

(patent system provides protection for implementation of an idea). For example, many authors write 

textbooks on physics covering various aspects like mechanics, heat, optics etc. Even though these topics 

are covered in several books by different authors, each author will have a copyright on the book written 

by him/her, provided the book is not a copy of some other book published earlier.  

 

The total term of protection for literary ǿƻǊƪ ƛǎ ǘƘŜ ŀǳǘƘƻǊΩǎ ƭƛŦŜ Ǉƭǳǎ ǎƛȄǘȅ ȅŜŀǊǎΦ CƻǊ ŎƛƴŜƳŀǘƻƎǊŀǇƘƛŎ 

films, records, photographs, posthumous publications, anonymous publication, works of government and 

international agencies the term is 60 years from the beginning of the calendar year following the year in 

which the work was published. For broadcasting, the term is 25 years from the beginning of the calendar 

year following the year in which the broadcast was made. 

5.2.1 Is registration required? 

India is a member of the Berne Convention, an international treaty on copyright. Under this convention, 

registration of copyright is not an essential requirement for protecting the right. It would, therefore, mean 

that the copyright on a work created in India would be automatically and simultaneously protected 

through copyright in all the member countries of the Berne Convention. The moment an original work is 

created, the creator starts enjoying the copyright. However, an undisputable record of the date on which 

a work was created must be kept. When a work is published with the authority of the copyright owner, a 

notice of copyright may be placed on publicly distributed copies.  

 

 

 

Henry FordτAssembly Line 

Henry Ford grew up on the Ford Farm in Michigan. As a boy he did chores on the farm and 

would whisper to the animals, "Someday somebody will invent an easier way to do this." He 

hated doing chores and would rather be inventing. When he was 10 years old he would buy 

clock wheels and make clocks work all by himself. He became a machinist at age 16 and 

worked for Edison Company. At age 18 he developed a prototype for the gasoline engine and 

began his first car. The assembly line made it possible to make cars more efficiently so that 

they could be affordable for all. 

 

http://en.wikipedia.org/wiki/Exclusive_rights
http://en.wikipedia.org/wiki/Public_domain
http://en.wikipedia.org/wiki/Public_domain


 

 

 

P
a

g
eE

-2
9
 

Copyright © Year 2010 -2013, Origiin IP Solutions LLP.  All rights reserved  

 

For example: 

 

Copyright © Year 2010, Origiin IP Solutions LLP, Bangalore  All rights reserved 

 

However, there are certain advantages of registering the work under copyright law such as the 

registration of copyright is authentic proof of ownership and can be produced in the Court as an evidence 

of ownership. In India the work can be registered at Copyright Registry, New Delhi. 

5.2.2 Criteria of protection 
To qualify for the copyright protection the work should fulfill following requirements: 

Idea-expression dichotomy 

The idea-expression divide or idea-expression dichotomy limits the scope of copyright protection by 

differentiating an idea from the expression or manifestation of that idea. Copyright law protects the 

expression of ideas, not the ideas itself. For example there are hundreds of movies based on love stories. 

Here idea is love story, which is not protected by copyright law. Expression of idea when expressed by 

different directors in different way is considered as different expression and hence gets protection under 

copyright law. Each expression and each movie will have individual copyrights.  

 

 

The idea of an anthropomorphic mouse may have at the same time struck many artists around the world 

but it was Walt Disney who shaped Mickey Mouse. Thus Mickey Mouse is a protectable expression and 

anybody who creates an anthropomorphic mouse wearing red suspenders looking like Mickey Mouse 

http://en.wikipedia.org/w/index.php?title=Idea-expression_dichotomy&redirect=no
http://en.wikipedia.org/wiki/Copyright
http://en.wikipedia.org/wiki/Idea









































