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Myth

1

Patents are filed by big companies
for complex technologies. Simple
inventions are not granted patents.
Reality: Irrespective of simplicity or complexity
of the invention, a patent may be granted to an
invention provided it fulfills the criteria of
patentability, such as, novelty, industrial utility
and non-obviousness. An invention can be as
simple as a paper clip,
toothbrush or a pencil, yet
patentable. Paper clip was
invented in the late 1800 s.
Though, it is a simple product, where a piece of
wire was bent at few places to perform a particular
function, yet, it is extremely
successful
Sticky

commercially.
tape,

Post-IT,

Stapler, Lego etc. are also
examples of simple and innovative inventions. It is
1

always advisable to perform a prior art search and
assess patentable subject matter in the invention.
This helps to a great extent to identify novelty to
be claimed in an invention and assess chances of
getting a patent.

2

2

Myth

An invention is safe, only if it is kept
SECRET!
Reality:

Keeping

your

invention safe as a trade-secret
is good idea but it should be
opted only if you are confident
that it is not so easy to reverse
engineer the trade secret. If you
fail to maintain secrecy of the invention or if
someone reverse engineers the invention, it may
be tough to claim rights over it. Moreover,
maintaining secrecy of a trade-secret involves
significant efforts and there is always a risk of
losing it even if the secret is revealed accidentally
or unintentionally. Moreover, trade-secret is very
difficult to enforce, compared to any other form of
IP (Intellectual Property). Kind of protection
3

extended to trade-secret also varies from country
to country. In the US, trade-secret is protected
under The Uniform Trade Secrets Act (UTSA),
however, in India, there is no specific law to
protect trade secrets.
Generally speaking, a trade-secret is a formula,
recipe, composition, process, design, pattern,
practice, which is not known to public. By means
of a trade-secret, a business usually obtains
economic advantage over the competitor (s).
Trade-secrets are often extremely valuable to the
organizations. Trade-secret shall not be known to
the public, it shall confer some sort of economic
benefit on its holder and the owner of a tradesecret shall take reasonable steps or efforts to
maintain its secrecy.
Coco cola formula or recipe
is the most talked about
example of a trade-secret,
where
owned

this
by

formula

is

Coca-Cola
4

Company. Some of the other examples of wellknown trade-secrets are, Google's proprietary
search algorithm, KFC Chicken recipe etc.
There are pros and cons of protecting IP in the
form

of

patent

or

trade-secret

and

after

understanding both forms of IP carefully, one
should decide and go with the better option.
Advantage of protecting intellectual property as a
trade-secret is that you don’t have to spend any
money to register it and as long as secrecy of the
same is maintained, it is protected.

Moreover,

unlike patent, term of a trade secret is not limited
and there is no formal requirement of registering
or disclosing it.

5
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Myth

My invention has no commercial
value, so no need to file for a patent
Reality: Life of a patent is 20
years from the date of filing;
hence, careful assessment of
the

invention

is

extremely

critical to know commercial
viability and performance of
the

invention.

What

today

looks unimportant may not be so in the coming
years. At the time of filing a patent application, the
invention may not be ready to be commercialized
but at later point of time, it may turn out to be a
valuable technology.
In 1979, Xerox decided not to patent its Graphical
User Interface invention, which later formed the
basis of Apple’s Macintosh and Microsoft’s
Windows personal computer operating systems.
6

Xerox lost around US$500 million during the
lifetime of the patent.
Patents will have commercial value if they are used
to protect as a profitable asset by excluding others
from

making,

selling,

using,

importing

the

patented product or process. The inherent value of
a patent can also be exploited by licensing,
mortgage etc.

7

Myth

4

My invention is not new and not
really worth a patent!
Reality: Invention must undergo
a thorough prior art search by an
expert in order to assess its
novelty as well as patentability
before filing for a patent. This
exercise is extremely useful to analyze the
novelty/patentability of the invention. Prior art
search may disclose the existing patents/patent
applications/publications that are very similar to
the given invention and in that case, the inventor
may relook into the novel elements of the
invention and fine tune them. However, if the
prior art does not disclose documents, similar to
the invention, it gives a great boost to the inventor
to file for a patent. Therefore, a thorough prior art
search is highly recommended to analyze the novel
features of the invention over the prior art.
8

Prior art generally includes all the information
that has been made available to the public in any
form,

such

as

publication,

usage,

available

product/process, before date of filing of a patent
application. In addition to patent search, it is very
critical to perform a non-patent literature search
as well that includes scientific research papers,
magazines etc. There may be relevant prior art for
which there may or may not be any patent.
Moreover, there might be similar products in the
market for which there are no patents. Therefore,
it is not a good idea to restrict the search to just
patents. You should also search non-patent
literature as well as existing products available in
the market to ensure that you don’t miss out any
prior art.

9

Myth

5

My invention is only an idea;
workable model is not yet ready.
Reality: Earliest date of
filing a patent application
or claiming earliest priority
is

very

critical

in

the

process of getting a patent.
Since patents are granted
on the basis of first come, first serve basis, it is
necessary to file a patent application at the earliest
to claim the earliest priority date. If you want to
file for a patent and a prototype or workable model
is not ready, you can file for a provisional
application and mater submit the complete (or
non0provisional)

specification.

Though

the

complete patent specification requires the best
mode of working the invention to be disclosed at
the time of filing, the provisional application can
10

certainly be filed when invention is at the stage of
idea and prototype or workable model is not yet
ready. The prime objective of filing provisional
application is to claim earliest priority date. Once
the provisional application is filed with the
preliminary details of the invention, the applicant
gets sufficient time (nearly 12 months) to work
upon or to improvise the invention. After filing the
provisional application, the complete application
shall be filed within the prescribed time period i.e.
12 months from the priority date.
Advantage of filing a provisional application is that
it can be filed quickly, as you don’t need to add
claims for the invention and moreover, if you want
to withdraw the application, there is no formal
procedure. Your failure to submit complete
application within 12 month from the priority date
automatically

results

in

abandonment

of

provisional application, without being disclosed to
anyone. Hence, even if the working model or
prototype

is

not

ready,
11

provisional

patent

application may be filed in order to claim the
earliest priority date.
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Myth

If novelty search has been done, it is
not important to go for clearance
search or FTO before
commercialization of the invention.
Reality:
process

The main purpose,
and

performing

a

outcome
novelty

of
and

clearance search (Freedom-tooperate

search)

is

entirely

different. Novelty search is done
to

ensure

novelty

of

the

invention by comparing novel elements of the
invention with existing prior art. Novelty search is
often done before filing a patent application to fine
tune novel elements of the invention as well as to
assess the patentability of the invention. This

13

search is not jurisdiction specific and is not bound
by any time limits.
Anant Electronics & Futuristic Concepts Media
Ltd were using “digital transmission system”
technology to manufacture VCDs using MPEG 1
coding audio compression/expansion system in
India. They were unaware of the fact that Philips
already had a patent on this technology.
Delhi High Court ordered the two Indian
companies to stop manufacturing the VCDs that
infringed Philip’s “digital transmission system”.
In this case a Clearance Search as well as initial
due-diligence would have been really useful to
assess chances of patent infringement.
However, “clearance search”
or “Freedom to Operate”
(FTO) search is performed to
know if the launch of a
particular product in a given
jurisdiction

is

likely

to

infringe IP rights of any third party (s).
14

An FTO analysis is performed by meticulously
dissecting

the

product

or

process

into

its

fundamental components and then scrutinizing
each component for any attached IP rights. It is
critical to make clear that an FTO analysis neither
explicitly nor implicitly denotes an absolute
freedom to operate, but is instead a risk
management tool, the purpose of which is to
assess the likelihood for infringement-litigation liability associated with the new product or process.
A FTO is therefore an informed, reasoned, and
calculated best estimate of infringement liability,
in a given jurisdiction, at a given period of time.
The prime purpose of clearance search is to assess
chances of infringement of patent rights of third
parties.
Novelty or clearance search is done for entirely
different purpose and even the steps opted to
perform each of them are specific. Therefore, both
the searches are required to be done separately.
Even if novelty search is done, clearance search is
still needed before product launch.
15

7

Myth

My invention is novel and
patentability/novelty search is not
needed.
Reality: For various reasons, patent and
non-patent

search

is

highly

recommended before you decide to
file for a patent. A large number of
patent documents are published/granted
every day and keeping track of the same is
extremely challenging. Most of the inventors
assess novelty of the invention with respect to the
products available in the market. However, a huge
amount of technical knowledge is disclosed in the
form of patents and the inventor might be
unaware of existence of such patents because only
a handful of patented inventions ever see the
market. In such a case, inventor might assume the
invention to be novel.
16

Therefore, it is a good idea to get a thorough prior
search done by an expert. Even
though the invention turns out
to be not novel or anticipated,
you get to see the patents that
are close to your invention,
based on which, you may
further

fine

tune

your

invention. Infact, patent search shall be done at
the time of conception of idea itself to validate and
assess novelty of such idea, otherwise you may
land up replicating something that already exists.

17

8

Myth

I can apply for a Global Patent!
Reality:

There

is

nothing

called Global Patent so far.
Patents are granted only be
national patent offices like
USPTO (United States Patent and Trademark
Office), IPO (Indian Patent Office), Canadian
Intellectual Property Office (CIPO) etc. Each
country has its own patent office run by the
respective governments. Other than this, there are
also few regional patent offices like African
Regional

Intellectual

Property

Organization

(ARIPO), European Patent Office (EPO) which
grant patents.
PCT application is one of the options available for
international filing, but at the end of PCT
international phase, you again have to file the
application individually in each country of your
interest. However, PCT application is usually
18

called as ‘International Application’ but it does
not mean that patent will be granted by PCT with
validity across the globe. However, PCT again is a
patent filing platform and does not grant patents.
There is no system of filing single application and
get global patent protection. Patent application
should be filed separately in each jurisdiction and
hence the rights are also territorial.

19

9

Myth

If you apply for a patent, nobody
can use your invention.
Reality: I really wish this was true!
If applying for a patent served as a
guarantee that nobody will use the
invention claimed by patentee, there
would

have

litigations

in

been
the

no

patent

history.

But

unfortunately, patent is just a tool that may be
used by you to prevent third parties from making,
using, selling, offering for sale and importing your
invention in a given jurisdiction. However, having
a patent does not give you a guarantee that nobody
will use it without your permission. There is a high
possibility that your patent is being used by third
party (ies) and you don’t get to know about it. As a
patent owner, you should be vigilant enough to
find out if anyone is using your invention without
your knowledge or consent.
20

10

Myth

Getting a patent is a long process
and I won’t be able to market
product till it is granted.
Reality:

In

commercialize

order
the

to

claimed

invention, you don’t need to wait
till the grant of the patent. You
may commercialize it soon after
application is filed and you get
the date of filing (also called as
priority date) from the patent office. After the
patent application (provisional or complete) is
filed, the applicant can claim priority over the
invention irrespective of the grant date or the
publication date. The product for which patent is
applied shall be labelled as “Patent Pending” or
“Patent applied for” after filing of the application.
This serves as a public notice that for this
particular product patent has been applied for but
21

patent is not yet granted. The marking as an
express notice serves to notify potential infringers,
that they may be liable for damages, seizure, and
injunction once a patent is issued. The patent law
gives applicant all rights and privileges of a patent
holder

except

that

a

law

suit

for

patent

infringement cannot be initiated till the patent is
granted. The infringement action can be initiated
only after the patent is granted. After grant of the
patent, the product may be labelled as “Patented”
with patent number and country where is granted.

22

Myth

11

I do not have to spend money on
patenting as there's absolutely no
competition for my invention in the
market.
Reality: Though

there

may

not be any competitors for your
product right now, but be
assured that if your product
has good commercial value, competitors will arise
and they may gain more profit than you by
commercializing your invention.
Securing a patent for your invention
enables you to claim legal rights
over the invention and prevent others
from making, using or selling your invention.

23

12

Myth

If a patent application is filed in the
name of inventor, it cannot be
assigned to the company.
Reality: This is one of the
most

commonly

asked

questions, especially in case of
start-ups, where budgets are
tight and the fee for filing
patent

application

in

the

name of company is higher. In such a case, it is
tough to decide whether a patent application shall
be filed in the name of company or the inventor.
Well, there are advantages and disadvantages in
both the options. Filing patent application in the
name of company is little expensive but for the
purpose of accounting and at later point of time,
for company valuation, it is a good option.
Advantage of filing a patent application in the
name of inventor (not the company) is that official
24

fee for filing and examination is substantially less
and overall such applications turn out to be more
economical. It is worth noting here that even if
application is initially filed in the name of an
individual initially to save money, it can be
amended and transferred in the name of company
anytime, though the amendment also cost extra.

25

Myth

13

The more “General” or “Broad” your
patent claims are, the higher are
your returns.
Reality: The more general
an invention is, the more
likely it is that it will be
objected for being obvious,
for

not

revealing

the

invention in sufficient detail etc. Usually, the
patent offices in many jurisdictions insist to
disclose the best method as well as enablement of
the invention. If the patent application is more
general or wide-ranging, it may lack novelty or
inventive step. The invention should be described
in such a way that it should allow the person
skilled in the art to perform the invention without
much difficulty. Hence, the invention should be
disclosed and claimed in a specific manner.
26

On one hand, too broad claims of the patent
specification may not ensure higher returns; on
the other hand, having too narrow claims also may
not extend sufficient protection to the invention.

27
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Myth

I will not get patent because my
invention is just a minor
improvement over the existing
technology.
Reality: It is a misconception that patents are
granted only to the breakthroughs invention. More
often than not, most patents are granted for
inventions, which are improvements of existing
technology. If the improvements fulfill the basic
criteria of patentability such as novelty, nonobvious and industrial applicability and are
technically advanced, the improvement will be
considered as invention and the patent is granted.
In history, there are millions of beautiful examples
of patents claiming an improvement in the existing
product (s).

28

In the 1870s, the first device that could transmit
speech electrically (the telephone) was invented.
This was a new invention i.e., when it was
invented it was first device of its kind and there
was no prior art for the same. However, in due
course

of

time,

many

innovations

and

improvements enhanced quality and features of
the product in terms of size of the product, clarity
of voice, ease of use, additional features etc. All
such

further

innovations

can

be

patented

provided they fulfil criteria of patentability.

29

Myth

15

Since I have developed the product
independently, I am sure that I don't
infringe any patent.
Reality:

Generally

speaking,

patent holder or patentee has
right to prevent third party (s)
from

making

using,

selling,

offering for sale and importing
the patented invention in the
jurisdiction where he/she has
patent protection. When a patent application is
filed, after expiry of specific time (in India, 18
months from the date of filing or priority,
whichever is earlier), it is published. Publication of
the application is very important because it is the
day after which the patent application forms part
of the prior art and this also serves as a public
notice to indicate that the claimed subject matter
is claimed.
30

Now, even if you are developing your product
independently, it is important for you to check if
there is any overlap between your product and
existing patent applications/patent or not. This
due diligence is advisable to be done right in the
beginning to avoid infringing patent (s) even
without knowledge or intention to infringe it. If
your invention is identical or closely similar to an
existing patent, then prior knowledge about the
patent or an intention to infringe it plays no role in
determining infringement. Therefore, even if the
product is developed independent, there is no
intention of infringing existing patent (s), using
product/process/technology, patented by third
party (ies) can put you in trouble.

31
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Myth

Drawings are the most essential
part of a patent as a patent protects
what is shown in the drawings only.
Reality:

The

most

important part of a patent
that defined scope of legal
rights is called as “Claims”.
The purpose of the claims is
to define the subject-matter that is protected by
the patent. In other words, we can say that claims
establish the boundaries or scope of an invention
and they are the standard by which patent rights
are measured. Hence, the way patent claims are
drafted makes a lot of difference in deciding fate of
the patent.
Claims are often written in very crispy language
and hence for easy understanding they are
supported by description, drawings etc. Infact,
32

drawings are only the schematic representation of
different

embodiments

described

in

the

specification for better understanding of the
invention.

The

drawings

facilitate

easy

understanding and enablement of the invention,
form a very important part of patent specification
but scope of the invention is only defined by the
claims.

33
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Myth

A patent assures commercial success
of the patented subject matter.
Reality:

Grant

of

a

patent does not assure
commercial viability and
commercial
your

success

product.

of
The

commercial success of the product depends upon
various other factors. Even though the patent is
very good, the product may not do well in the
market. On the other hand, the patent may be
good but product may do very well in the market.

34
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Myth

It is the responsibility of the patent
office to prevent others from
infringing my patent.
Reality:

You,

as

a

patentee

have

sole

responsibility to be vigilant enough to find out
infringement of your patent and resolve related
disputes. Patent office would only grant patents
and is not responsible for preventing others from
infringing your patent.

35

Myth

19

By filing in India first and US later,
date of filing in US gets delayed
It is a myth that by filing in India first and US
later, one loses on the date and the date of filing in
US gets delayed. The fact is that even if you file for
a patent in India first, you can file the same
application in US (as convention application)
immediately after expiry of 6 weeks from the date
of Indian filing. At the time of filing in US, you can
claim priority date from your Indian filing as both
India and US are convention countries. Effectively,
this means that even though you file in India first
and US later, the same date of priority can be
maintained in US as well as India. Infact when
priority is claimed from Indian filing, the applicant
has to submit to USPTO, the priority document
obtained from the Indian Patent Office.
Therfore, it actually doesn’t matter where you filed
first, but yes, it certainly is a better and a safe
36

choice to either file for a patent in India first or
take permission from the Controller for foreign
filing.

37

Myth

20

Anything we find disclosed in an
expired patent can be re-patented
again in different jurisdiction.
Reality: Once a patent expires,
the same invention will not get a
patent

again

in

any

other

jurisdiction. The intention of the
patent system is to promote the
progress of science and technology, by granting
the exclusive rights to the inventors for their
inventions for limited period of time. However,
many patents are granted for combinations of
things that are found in existing patents, so the
appearance of a feature in an expired patent is not
a clear indication of public ownership. As the
invention is in the public domain after the expiry
of the patent, the invention cannot be considered
as the subject matter to re-file as a patent without
any

further

improvements

efficacy.
38

with

significant

Myth

21

Early publication means early grant
of patent.
Reality: No. Publication of the patent application
is

independent

of

its

grant.

Usually,

the

application will be published after the expiry of 18
months. However, if the applicant requests for
early application, the invention will be in the
public domain earlier than the normal timeline.
This is independent of the examination and
subsequently the grant of the patent.

39

Myth

22

I can expedite examination for
ordinary application
Reality: Indian Patent Office
as such does not entertain a
expedited examination process
for

ordinary

application.

However, IPO has a provision
for receiving a request for
expediting examination of Indian national phase
applications filed under Patent Co-operation
Treaty (PCT) and for start-ups by payment of
prescribed fee. In addition, according to section 8
of the Patent Act, applicant is expected to update
the IPO with search and examination reports of
related applications filed in other jurisdictions.
Such search/examination reports are likely to
facilitate the IPO to conduct examination of the
corresponding Indian patent applications.
40

Myth

23

Foreign application may be filed
without filing application in India.
Reality: Accordingly to Section
39 (Residents not to apply for
patents outside India without
prior permission) of the Patents
Act 1970, a person who is
resident in India shall not make application for
grant of patent outside India without:
1. Either taking Foreign Filing Permission (FFP)
from the Controller of Patents. This permission is
usually granted by the Controller within 21 days
and is required not only for foreign filing but also
for filing a PCT application; or
2. Filing for a patent for the same invention in
India, waiting for 6 weeks and then file in foreign
country.

41

Main rationale behind having Section 39 is to
safeguard national defense and security. If the
invention is relevant for defence purpose or atomic
energy, the Controller shall not grant permisson
for foreign filing without the prior consent of the
Central Government. Such application may be
imposed Secrecy Directions and the Controller
may give direction for prohibiting or restricting
the publication of such application if it appears to
him that the invention in question falls in one of a
classes notified to him by Central Government as
relevant for defence purposes or the Controller
himself considers it to be so. However, this section
shall not apply in relation to an invention for
which an application for protection has first been
filed in a country outside India by a person
resident outside India.

42
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Myth

US patent is valuable as it is valid
and enforceable in multiple
countries.
Reality: Patent rights are territorial and US
patent is valid only in the US. In order to have
patent protection in other countries, you need to
file application there separately.

43
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Myth

Clubbing more than one invention in
a single patent specification is good
idea to save money
Reality: As a general rule, one
patent application shall relate
to a single invention. However,
if more than one invention are
to

be

claimed

in

single

application, it is necessary to
establish that the inventions so
claimed have unity and they form a single
inventive concept.
The invention comprising of a polymer, process to
prepare

polymer

and

commercial

utility

of

polymer can be claimed in the single patent
application because even though the invention has
three main components, all of them relate to a
single invention and have unity.
44

On the other hand, the invention relating to two
independent formulations used to treat cancer and
HIV/AIDS shall not be claimed in a single patent
application as both formulations are independent
of each other and hence lack unity of invention.
If a single patent application has been filed with
more than one invention and inventions so
claimed lack unity, the applicant may divide main
application
However,

into
the

application)

divisional

further

and

the

application

application
complete

(s).

(divisional
specification

accompanying it shall be deemed to have been
filed on the date on which the first mentioned
application had been filed, and the further
application

shall

be

proceeded

with

as

a

substantive application and be examined when the
request for examination is filed within the
prescribed period.
*******
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ABOUT THE BOOK

The objective of this book is to demystify some of the common myths that
people generally have about the patents. In today’s world where there is
lots of emphasis on entrepreneurship and innovation, the word “patent”
has become a buzz word. However, this also led to lots of misconception
and myths related to this. Through this book, we have made a humble
attempt to unravel the myths and aware readers about the hard facts
about patents.

Most of the myths listed in the book are based on our interactions with
the inventor and queries that they ask during meetings. This book tries
to clarify most of such myths with examples and illustrations. We hope
everyone would enjoy reading and reap the benefit. We are open to
include any further myths/doubts that might arise in your minds while
reading the book.
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